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L

Terminology

Landlord

T1 Original Tenant

T2 Assignee of Original Tenant

G Guarantor



Brief recap the Landlord and Tenant 
(Covenants) Act 1995

• The 1995 Act followed recommendations by the Law Commission

• The 1995 Act “represented a sea change in the law relating to a 

tenant’s liability after he assigns the lease”

• The “Mischief at which the commission’s recommendations were 

aimed was the continuation of a liability long after the parties had 

parted with their interests in the property to which it related”



Section 5(2) Landlord and Tenant 
(Covenants) Act 1995

If the tenant assigns the whole of the premises demised 

to him, he-

(a) is released from the tenant covenants of the tenancy, 

and

(b) ceases to be entitled to the benefit of the landlord 

covenants of the tenancy as from the assignment



Section 3(2) Landlord and Tenant 
(Covenants) Act 1995

(2) Where the assignment is by the tenant under the tenancy, then 

as from the assignment the assignee—

(a) becomes bound by the tenant covenants of the tenancy except 

to the extent that—

(i) immediately before the assignment they did not bind the 

assignor, or

(ii) they fall to be complied with in relation to any demised 

premises not comprised in the assignment; and

(b) becomes entitled to the benefit of the landlord covenants of the 

tenancy except to the extent that they fall to be complied with in 
relation to any such premises.



Section 11 Landlord and Tenant 
(Covenants) Act 1995

11 Assignments in breach of covenant or by operation of law.

(1) This section provides for the operation of sections 5 to 10 in 

relation to assignments in breach of a covenant of a tenancy or 

assignments by operation of law (excluded assignments).

(2) In the case of an excluded assignment subsection (2) or (3) of 

section 5—

(a) shall not have the effect mentioned in that subsection in relation 

to the tenant as from that assignment, but

(b) shall have that effect as from the next assignment (if any) of the 

premises assigned by him which is not an excluded assignment.

(3)-(7) … ”



Section 24(2) Landlord and Tenant 
(Covenants) Act 1995

(2) Where—

(a) by virtue of this Act a tenant is released from a tenant 

covenant of a tenancy, and

(b) immediately before the release another person is 

bound by a covenant of the tenancy imposing any 

liability or penalty in the event of a failure to comply with 

that tenant covenant,

then, as from the release of the tenant, that other person 

is released from the covenant mentioned in paragraph 

(b) to the same extent as the tenant is released from that 

tenant covenant.



Section 25 Landlord and Tenant 
(Covenants) Act 1995

25.— Agreement void if it restricts operation of the Act.

(1) Any agreement relating to a tenancy, is void to the extent that—

(a) it would apart from this section have effect to exclude, modify or 

otherwise frustrate the operation of any provision of this Act, or

(b) it provides for—

(i) the termination or surrender of the tenancy, or

(ii) the imposition on the tenant of any penalty, disability or 

liability,

in the event of the operation of any provision of this Act, ….



Section 25 Landlord and Tenant 
(Covenants) Act 1995 ctd

(3) In accordance with section 16(1) nothing in this 

section applies to any agreement to the extent that it is 

an authorised guarantee agreement; but (without 

prejudice to the generality of subsection (1) above) an 

agreement is void to the extent that it is one falling within 

section 16(4)(a) or (b).

(4) This section applies to an agreement relating to a 

tenancy whether or not the agreement is—

(a) contained in the instrument creating the tenancy; or

(b) made before the creation of the tenancy.



K/S Victoria Street v House of Fraser 
[2011] EWCA Civ 904

• Sale and Leaseback of department store.

• Store to be sold by House of Fraser (Stores 

Management) Limited (“Management”) to K/S Victoria 

Street and leased back to management.

• Management’s parent company – House of Fraser 

PLC (“PLC”) was to guarantee Management’s 

Obligations under the lease

• Management had been selected as tenant for tax 

reasons but was not satisfactory to K/S Victoria



K/S Victoria Street v House of Fraser

Clause 3.5 of the Sale and Leaseback Agreement

i) [Management] agrees to assign the lease to an assignee (being a 

group company of [PLC] being of equal or greater covenant strength 

to [James Beattie Limited], and

“(ii) if a company is not chosen by 20 April 2006 then the assignee 

shall be Stores and Stores agrees to take that assignment by no 

later than 26 April 2006, and

“(iii) [PLC] agrees to enter into a deed of guarantee of that 

assignee's liabilities as surety in the form set out in schedule 3 to 

the lease.”



K/S Victoria Street v House of Fraser

• “Stores” is another Company in House of Fraser 

Group

• Lease was not assigned by 20 April 2006; so Stores 

obliged to take an assignment.

• K/S Victoria seeks specific performance of the 

Agreement.

• Defendants resist on grounds that clause 3.5 is void, 

due to Sections 24 and 25 of 1995 Act.



K/S Victoria Street v House of Fraser

Court of Appeal concludes:

(1) A contractual arrangement which imposes an 

obligation, on an existing or prospective guarantor of 

the tenant's liabilities, to guarantee the liabilities of a 

future assignee is void.

(2) Subject to the exceptions set out below, any 

agreement which involves a guarantor of the 

assignor guaranteeing that assignor's assignee is 

void by reason of S25(1).



K/S Victoria Street v House of Fraser

Court of Appeal concludes:

(3) The exceptions to the rule that the assignor’s guarantor cannot 

valid guarantee the assignee are:

a) Where the lease is not assignable without landlord’s 

consent, the landlord can require T1 to enter an AGA. G can 

be required to guarantee T1’s liability under the AGA.

b) Where there is more than one assignment: the guarantor 

released on the first assignment can guarantee the liability 

of the assignee on a further assignment.



K/S Victoria Street v House of Fraser

Court of Appeal does not reach a firm conclusion as to whether on 

assignment, if T1 is required to enter AGA, G can be validly required 

to be co-guarantor with T1 under the AGA.  Probably can.  



UK Leasing Brighton v Topland Neptune 
[2015] EWHC 53 (Ch) (Morgan J)

• T1 assigns to T2 in breach of covenant.

• Effect of 1995 Act is that assignment valid, T2 liable 

on tenant covenants, but T1 and G not released: S11 

(2)(a).

• All parties want to re-vest the lease in T1



UK Leasing Brighton v Topland Neptune 
[2015] EWHC 53 (Ch) (Morgan J)

Q: How to do this? Options:

1. T2 reassigns to T1 and G gives fresh guarantee? Or

2. T2 assigns to group company (Newco), Newco then to 

assign to T1. G to give fresh guarantee of Newco’s

liabilities.



UK Leasing Brighton v Topland Neptune 
[2015] EWHC 53 (Ch) (Morgan J)

Option 1 : T2 reassigns to T1 and G gives fresh 

guarantee = OK

1. T2 will be released from tenant covenants: s5(2).

2. T1 will be released from tenant covenants: s11(2)(b)

3. G will be released from earlier guarantee: s24 (2)

4. T1 becomes bound by tenant covenants: s3(2)(a)



UK Leasing Brighton v Topland Neptune 
[2015] EWHC 53 (Ch) (Morgan J)

Option 1 : T2 reassigns to T1 and G gives fresh 

guarantee = OK.  As to G:

“On my analysis of the position of T1, when the lease is assigned by 

T2 to T1, T1 is released from its original obligations by reason of 

s.11(2)(b) but becomes bound by the tenant covenants under 

s.3(2)(a) . If G is released from its original obligations under its 

original guarantee but enters into a fresh guarantee in relation to the 

tenant covenants, then G is released to the same extent as T1 is 

released. Section 24(2) takes effect in accordance with its terms and 

is not frustrated for the purposes of s.25”



UK Leasing Brighton v Topland Neptune 
[2015] EWHC 53 (Ch) (Morgan J)

Option 2 : T2 assigns to group company (Newco), 

Newco then to assign to T1. G to give fresh guarantee of 

Newco’s liabilities.

1) on the assignment to Newco, T2 is released under s.5(2)(a) ;

2) on the assignment to Newco, T1 is released under s.11(2)(b) ;

3) on the assignment to Newco, G is released under s.24(2) ;

4) on the assignment to Newco, Newco becomes bound by the 

tenant covenants under s.3(2)(a) ;



UK Leasing Brighton v Topland Neptune 
[2015] EWHC 53 (Ch) (Morgan J)

Option 2 : T2 assigns to group company (Newco), 

Newco then to assign to T1. G to give fresh guarantee of 

Newco’s liabilities.

5) on the assignment to T1, Newco is released under s.5(2)(a) ;

6) on the assignment to T1, T1 becomes bound by the tenant 

covenants under s.3(2)(a)



UK Leasing Brighton v Topland Neptune 
[2015] EWHC 53 (Ch) (Morgan J)

Option 2 : T2 assigns to group company (Newco), 

Newco then to assign to T1. G to give fresh guarantee of 

Newco’s liabilities.

• L concerned that T1 will not take assignment from Newco/G will 

not offer guarantee, L will be stuck with Newco as tenant.

• Can’t require T1 and G to agree in advance to take assignment 

from Newco /give guarantee: void by reason of S25 (see K/S 

Victoria v House of Fraser)



UK Leasing Brighton v Topland Neptune 
[2015] EWHC 53 (Ch) (Morgan J)

Option 2 : T2 assigns to group company (Newco), 

Newco then to assign to T1. G to give fresh guarantee of 

Newco’s liabilities.

• Judge considers argument that agreement doesn’t offend 

Section 25 because will take effect at point in the future after G’s 

release, and agreement to enter into transaction not invalid under 

s25. 

• Judge not convinced by this, G being required to commit whilst 

still liable as Guarantor, to giving guarantee shortly in future.



EMI Group Limited v O&H Q1 Limited 
[2016] EWHC 529 (Ch)

T insolvent (administration).

L gives licence to assign to G.  T assigns to G same day.

G seeks declaration that lease vested in it, but tenant 

covenants can’t be enforced by reason of S25(1)(a) 

otherwise will frustrate operation of S24(2).



EMI Group Limited v O&H Q1 Limited 
[2016] EWHC 529 (Ch)

L seeks declaration that:

1) Lease has vested in G and tenant covenants valid 

and enforceable; OR

2) Assignment to G (not just tenant covenants) void.  

Lease remains vested in T, G remains bound as 

Guarantor.



EMI Group Limited v O&H Q1 Limited 
[2016] EWHC 529 (Ch)

Court (Amanda Tipples QC) holds:

T is precluded under the Act from assigning the tenancy 

G.

Any agreement which seeks to give effect to such an 

arrangement is void by reason of section 25(1) as it 

frustrates the purpose of the Act. 



EMI Group Limited v O&H Q1 Limited 
[2016] EWHC 529 (Ch)

Court (Amanda Tipples QC) holds:

T is precluded under the Act from assigning the tenancy 

G.

Any agreement which seeks to give effect to such an 

arrangement is void by reason of section 25(1) as it 

frustrates the purpose of the Act. 



After EMI: What Options?

1. L wants G to guarantee T2’s liability after assignment by T1.

2. Upon granting a new lease, L wants to ensure that any future 

assignment by T1 will be subject to a condition that G will 

guarantee T2’s liability.

3. T wants to assign to G.

4. T1 has assigned to T2 in breach of covenant and parties want to 

reassign the lease to T1.

5. T1 wants to assign to T1 and T2 jointly.



After EMI: What Options?

Q1: L wants G to guarantee T2’s liability after 

assignment by T1.

Condition of consent to assign:

T1 to enter into AGA

G to guarantee T1 obligations under AGA.

May be possible G and T1 can be co-guarantors (K/S 

Victoria leaves the point undecided).



After EMI: What Options?

Q2: Upon granting a new lease, L wants to ensure that any future 

assignment by T1 will be subject to a condition that G will guarantee 

T2’s liability.

Can’t get G to commit to reassume liabilities on future assignment: 

K/S Victoria

Alienation clause in the lease specify for purpose of section 19(1A) 

of the Landlord and Tenant (Covenants) Act [1927] , the landlord 

shall be entitled to require T1 to give AGA and G to guarantee T1’s 

obligations under AGA (or possibly be co-guarantor).



After EMI: What Options?

Q3: T wants to assign to G.

• Can’t do this direct: EMI

• Could it be done by assigning to Newco then to G?

• Risk for L that Newco will not assign to G/G will not take 

assignment.

• But agreement with G imposing obligation to take an 

assignment from Newco probably void: UK Leasing



After EMI: What Options?

Q4: T1 has assigned to T2 in breach of covenant and 

parties want to reassign the lease to T1.

Lease can validly be assigned back to T1: UK Leasing

Is UK Leasing inconsistent with EMI?



After EMI: What Options?

Q5: T1 wants to assign to T1 and T2 jointly.

Does this frustrate the operation of Section 5(2), which provides for 

T1 release?

Does it matter that T1 desires this outcome – not being imposed by 

landlord as condition of assignment?

Could be done by assigning first to Newco then to T1 and T2 jointly.

Can’t get T1 to commit in advance to take assignment from Newco.


