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CIPD Health and wellbeing at work 2021: survey report https://www.cipd.co.uk/Images/health-wellbeing-work-report-2021_tcm1893541.pdf
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Mental health spans wellness to illness and everyone is somewhere
on that spectrum on any given day
In Crisis

Struggling

Surviving

Thriving

Excelling

Very anxious
Very low mood
Absenteeism
Exhausted
Very poor sleep
Weight loss

Anxious
Depressed
Tired
Poor
performance
Poor sleep
Poor appetite

Worried
Nervous
Irritable
Sad
Trouble sleeping
Distracted
Withdrawn

Positive
Calm
Performing
Sleeping well
Eating normally
Normal social
activity

Cheerful
Joyful
Energetic
High performance
Flow
Fully realising
potential

Source: Courtesy of Delphis – The Mental Health Continuum is a Better Model for Mental Health – 30 June 2020
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Delphis - The Mental Health Continuum is a Better Model for Mental Health – 30 June
2020
https://delphis.org.uk/mental-health/continuum-mental-health/
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Workplace mental health legal landscape

Common law
‒

‒

Duty of care to
provide a safe
place and
system of work
Implied duty on
mutual trust
and confidence

Health and safety
‒

‒

‒
‒

Health and Safety at
Work Act 1974 and
regulations
Employers must take all
reasonable steps to
provide a safe and
healthy workplace
Carry out risk
assessments
Enforced by HSE and
can include criminal
liability

Working Time
‒
‒
‒
‒

Limits on
working hours
Holiday
Rest breaks
Specific rules for
shift workers

Anti-discrimination
measures
‒

‒
‒

Disability protection
‒
includes measures to
protect mental as well
as physical health
Reasonable
adjustments
Failure by employer to
support partner with
mental health issues
was discrimination: MJ
Taplin v Freeths
(ET 2021)

Covid-19
Government
guidance
and
regulations
linked into
health and
safety
obligations
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MJ Taplin v Freeths is a good example but only ET
https://www.legalfutures.co.uk/latest-news/firm-discriminated-against-partnersuffering-mental-health-problems
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Employers are starting to treat mental wellbeing as a
commercial imperative rather than a compliance issue,
many having wellness strategies
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People Management Survey 2 March 2021
https://www.peoplemanagement.co.uk/news/articles/less-than-half-of-ukemployers-have-a-formal-wellbeing-strategy
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Mental ill heath tricky problems

Difficult conversations
‒ Unless already diagnosed,
line managers should be
vigilant, unusual number of
short-term absences,
distracted, excessive
drinking etc
‒ If someone is acting out of
character, have a
conversation early
‒ Offer support, referrals,
reallocation of workload,
time off
‒ Maintain regular catch ups

Employees who may be a
danger to themselves or
others
‒ Most HR professionals will
not be equipped to deal
with these situations so it is
better to escalate
‒ OH referral or discussion
with family member where
speed is of the essence
‒ Some companies have
suicide/danger protocols so
that external agencies can
be notified to assist

Fair dismissals
‒ Fair dismissals are possible
‒ Where there is a significant
impact on the individual’s
role or performance
‒ The method of termination
may be different with more
concessions
‒ Has the individual capacity
to sign settlement terms or
should a lawyer/third party
warrant their capacity
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BITC suicide prevention toolkit https://www.bitc.org.uk/toolkit/crisis-managementin-the-event-of-a-suicide-a-postvention-toolkit-for-employers/
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Mental health initiatives
01

Mental health champions, allies and first aiders
02 Campaigns to promote discussions about mental health
03

Promotion of mental health apps
04

Training line managers
05

Menopause policies
06

Zoom free Fridays
07
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Mental health champions, allies and first aiders
Campaigns to promote discussions about mental health
https://bectu.org.uk/news/government-must-make-good-on-its-promise-to-workers/
Promotion of mental health apps
Training line managers
Menopause policies
Zoom free Fridays: https://www.theguardian.com/society/2021/apr/13/ministersurged-to-give-uk-home-workers-a-right-to-disconnect
https://www.personneltoday.com/hr/give-remote-workers-right-to-disconnect-urgesunion/
https://www.thetimes.co.uk/article/right-to-disconnect-is-vital-for-future-health-ofhome-workers-mkpcvj66t
https://www.thetimes.co.uk/article/right-to-disconnect-is-vital-for-future-health-ofhome-workers-mkpcvj66t
https://www.theguardian.com/technology/2021/may/08/work-can-virtual-meetingspaces-save-us-all-from-zoom-fatigue
Pregnancy loss policies: https://www.bbc.co.uk/news/business-57063143
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Mental health and Covid – Acas guidance
Staff may need additional support during the pandemic
‒ Time off
‒ Reasonable adjustments
‒ Reminders about workplace mental health-related support
Line managers should be approachable and available
Keep regular contact
Be proactive and ask how they are feeling and if they need more support
Reach out to those who look like they are struggling to start a conversation
Listen carefully to what they say
Be clear about confidentiality
Discuss reasonable adjustments where there is a disability
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Acas Guidance on Covid and mental health https://www.acas.org.uk/coronavirusmental-health/supporting-staff-mental-health
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Mental health horizon
Employment Bill was expected but not mentioned in Queen’s speech:
‒ Flexible working as a day one right
‒ Unions calling for the right to disengage

Burnout has been classified by WHO as chronic workplace stress that has not been successfully managed

Right to disconnect is receiving attention in Europe
‒ European Parliament has asked the EU Commission to create a right to disconnect from work-related
tasks, activities and electronic communication during non-work hours without consequences
‒ Establish minimum standards for remote working
Although the UK will not be subject to any new EC rules, it is likely to set standards in global businesses and
likely that the practice will catch on outside the EU
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Right to disengage https://www.theguardian.com/society/2021/apr/13/ministersurged-to-give-uk-home-workers-a-right-to-disconnect
Ireland’s code of practice: https://www.pinsentmasons.com/out-law/news/irelandpublishes-code-of-practice-on-right-todisconnect#:~:text=The%20code%20introduces%20three%20main,another%20perso
n's%20right%20to%20disconnect
Discussion on EC new right to disconnect:
https://www.lexology.com/library/detail.aspx?g=ac5a9ed4-6289-4c85-836972cf6d428596
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Questions?

These are presentation slides only. This document is for general guidance only and does not constitute advice.
Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. Allen & Overy LLP is a limited liability partnership registered in England and Wales with
registered number OC306763. Allen & Overy (Holdings) Limited is a limited company registered in England and Wales with registered number 07462870. Allen & Overy
LLP and Allen & Overy (Holdings) Limited are authorised and regulated by the Solicitors Regulation Authority of England and Wales.
The term partner is used to refer to a member of Allen & Overy LLP or a director of Allen & Overy (Holdings) Limited or, in either case, an employee or consultant with
equivalent standing and qualifications or an individual with equivalent status in one of Allen & Overy LLP’s affiliated undertakings. A list of the members of Allen & Overy
LLP and of the non-members who are designated as partners, and a list of the directors of Allen & Overy (Holdings) Limited, is open to inspection at our registered office
at One Bishops Square, London E1 6AD.
Allen & Overy is an international legal practice with approximately 5,500 people, including some 550 partners, working in more than 40 offices worldwide. A current list of
Allen & Overy offices is available at allenovery.com/global/global_coverage.
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