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Case Law
Looking at cases which fall outside the statutory scheme

These are cases which rely on the court exercising its inherent 
jurisdiction: judge made law.

Jurisdiction:

2 cases, required reading in respect of any application when 
making a Deprivation Of Liberty application:

1) T (A Child), Re [2021] UKSC 35

2) A Mother v Derby City Council & Anor [2021] EWCA Civ 1867



In Re T, Lord Stephens, in his judgment, in support of the leading judgment of Lady Black, 
referred to the:

“…well-known scandal of the disgraceful and utterly shaming lack of proper provision for 
children who require approved secure accommodation. These unfortunate children, who 
have been traumatised in so many ways, are frequently a major risk to themselves and to 
others. Those risks are of the gravest kind, and include risks to life, risks of grievous 
injuries, or risks of very serious damage to property. This scandalous lack of provision 
leads to applications to the court under its inherent jurisdiction to authorise the 
deprivation of a child’s liberty in a children’s home which has not been registered, there 
being no other available or suitable accommodation.” [166]

In A Mother v Derby City Council & Anor, the President of the Family Division put it this 
way:

“Standing back, the reality for social workers and other professionals dealing with young 
people who are exhibiting behaviour which is dangerous to themselves or others, and 
where there is a requirement for that behaviour to be safely contained, is that it is often 
simply not possible to find a suitable, bespoke, placement which fits within the statutory 
scheme.” [81]

The problem



The Children Act [“CA”] 1989, s 22(3) places on local authorities a duty to safeguard and 
promote the welfare of any child looked after by a local authority. 

CA 1989, s 22A places a duty on a local authority to provide a looked after child with 
accommodation.

CA 1989, s 22C stipulates the "ways in which looked after children are to be 
accommodated and maintained." Section 22C provides:

“(6) In subsection (5) " placement " means:

a) placement with an individual who is a relative, friend or other person connected with 
C and who is also a local authority foster parent;

b) placement with a local authority foster parent who does not fall within paragraph (a);
c) placement in a children's home in respect of which a person is registered under Part 2 

of the Care Standards Act 2000 or Part 1 of the Regulation and Inspection of Social 
Care (Wales) Act 2016; or

d) subject to section 22D, placement in accordance with other arrangements which 
comply with any regulations made for the purposes of this section.”

The Statutory Scheme



Definitions:

Children’s Home

The Care Standards Act 2000, s 1(2) defines "children's home" widely, 
so that an establishment in England is a children's home if it provides 
care and accommodation wholly or mainly for children. 

Regulated/unregulated 

The Children's Homes (England) Regulations 2015 apply to "children's 
homes in England" (reg 1(2)(a)). Any accommodation which falls 
within the definition of "children's home" within Care Standards Act 
2000, s 1(2) will be covered by the Children's Homes (England) 
Regulations 2015 and will therefore be "regulated”.

The Statutory Scheme



Definitions: 

Registered/unregistered

Any person who carries on or manages an establishment or agency 
(including any children's home) without being registered under Care 
Standards Act 2000, Part II will be guilty of a criminal offence (CSA 2000, 
s 11(1)).

In these cases, accommodation will be a "children's home", and 
therefore will immediately be "regulated”. The overall cohort of 
"children's homes" includes, as sub-categories, those homes which are 
"registered" and those which are not, or not yet, registered – and are
therefore "unregistered“.

The Statutory Scheme



S. 25 Children Act 1989

Use of accommodation for restricting liberty.

(1)Subject to the following provisions of this section, a child who is being looked 
after by a local authority in England or Wales may not be placed, and, if placed, 
may not be kept, in accommodation in England or Scotland provided for the 
purpose of restricting liberty (“secure accommodation”) unless it appears—

a) that—

i. he has a history of absconding and is likely to abscond from any other 
description of accommodation; and

ii. if he absconds, he is likely to suffer significant harm; or

b) that if he is kept in any other description of accommodation he is 
likely to injure himself or other persons.

The Statutory Scheme



The issue in the case was whether the court could deprive a child, who 
met the s.25 criteria, of their liberty in a place other than an approved 
secure children’s home [17]. 

Consequently, it covers:

1. children who would have been placed in a secure children’s home if 
a place was available [the ‘Lord Stephens problem’] and 

2. those who met the criteria but whose needs would be better met in 
an alternative placement [the ‘President’s problem’].

The decision in Re T



The Supreme Court held that:

1) the inherent jurisdiction can be used to fill the gap where no secure 
accommodation is available [141] and 

2) that in principle there would be no breach of Article 5 [150,155].

These principles are subject to certain safeguards, procedural and substantive. 

On 12 November 2019, the President of the Family Division had provided 
guidance which are now (together with the December 2020 addendum), in the 
light of Re T, to be regarded as forming a set of legally required safeguards. Re T 
should be seen as having elevated mere guidance to the status of legal 
requirements [147 per Lady Black and 171 per Lord Stephens]. 

The decision in Re T



“Placements in unregistered children’s homes in England or 
unregistered care home services in Wales” 

The aim of the guidance is said to be “to ensure that, where a court 
authorises placement in an unregistered unit, steps are immediately 
taken by those operating the unit to apply for registration (if the unit 
requires registration)”. 

In the introduction to that Guidance, the President observes that where 
an application is made to the High Court under the inherent jurisdiction 
for the deprivation of liberty to be authorised, “it is highly likely the 
place at which the child is to be accommodated will meet the definition 
of a children’s home or, in Wales, a care home service.”

President’s Guidance [Nov 2019]
[Addendum Dec 2020]



Lord Stephens
I set out below the matters which must be considered in 
compliance with the Guidance and the addendum prior to a 
court authorising a placement in an unregistered children’s 
home. I do so to emphasise the importance of those 
matters, in addition to any other matters which are relevant 
on the particular facts of an individual case. The 
information made available to the court is to be seen in the 
context of the parties’ obligation to bring all matters of 
relevance to the welfare of children to the attention of the 
court to enable the court to decide the issues on an 
adversarial basis, or to direct further evidence or enquiries 
in accordance with its inquisitorial role. [177]

President’s Guidance 



a) The applicant must make enquiries with either Ofsted or the Care 
Inspectorate Wales (“CIW”) as to whether the home is registered. 
That process of enquiry means that either Ofsted or CIW are 
informed as to whether a home is being carried on or managed 
without registration.

b) The applicant should make the court explicitly aware of the 
registration status of those providing or seeking to provide the care 
and accommodation for the child.

c) The court should be made aware of the reasons why registration is 
not required or the reasons for the delay in seeking registration.

d) The court will need to be satisfied that steps are being taken to 
apply for the necessary registration.

President’s Guidance 



e) The court will wish to assure itself that the provider of the service 
has confirmed that it can meet the needs of the child.

f) The court will need to be informed by the local authority of the 
steps the local authority is taking in the meantime to assure itself 
that the premises, those working at the premises and the care 
being given are safe and suitable for the accommodated child.

g) Where an application for registration has been submitted to Ofsted 
or CIW, the court should be made aware of the exact status of that 
application.

President’s Guidance 



Lord Stephens said that there must be ”imperative 
considerations of necessity” together with strict 
compliance with the Guidance and addendum 
[175].

He also said “the Guidance must be followed so 
that, in practice, within a short period of time 
the children’s home is registered” [172]. 
The Courts should therefore be expected to 
proactively monitor the process of registration. 

President’s Guidance 



MacDonald J:

1) An unwillingness or inability to comply with the terms of the President’s Practice 
Guidance does not act per se to oust the inherent jurisdiction of the High Court to 
authorise the deprivation of a child’s liberty in an unregistered placement confirmed 
in Re T. [62]

2) Compliance with the Practice Guidance is central to the safe deployment of that 
jurisdiction and in a manner consistent with the imperatives of Art 5.

3) An unwillingness or inability on the part of a placement to comply with the terms of 
the President’s Practice Guidance is a factor that informs the overall best interests 
evaluation on an application under the inherent jurisdiction.

4) Each case will turn on its own facts.
5) The court should not ordinarily countenance the exercise the inherent jurisdiction 

where an unregistered placement makes clear that it will not or cannot comply with 
the requirement of the Practice Guidance to apply for registration.

Derby CC v CK & Ors (Compliance with 
DOL Practice Guidance) (Rev1) [2021] 
EWHC 2931



Procedural safeguards outlined by Lady Black are [153]:

a) The child must be made a party 
b) A Children’s Guardian must be appointed; 
c) There must be regular reviews by the court. There is no 

indication of how regular the reviews should be. It will 
depend on the facts of the case and will vary from a few 
days, to weeks or months. The court will need to be 
satisfied about the arrangements when considering 
making orders of 3 months or more

d) The court must undertake “considerable exploration of 
the circumstances to ensure that the proposal is 
appropriate” [155]. 

Back to Re T [Procedural safeguards]



The basis of the conclusion is that of necessity - in respect 
of the court’s duty to protect  children [145] and [170]. Lord 
Stephens also put it on the basis of the positive obligations 
under Article 2 and Article 3 to protect the life of identified 
individuals (the Osman duty) [175-6]. 

The court must be satisfied that the child is likely to suffer 
significant harm if the inherent jurisdiction is not exercised 
[140]. Lady Black says at [155] “…it [the court] will  not give 
the LA the authorisation that they seek without 
considerable explanation of the circumstances, to ensure 
that the proposal is appropriate”.

Back to Re T 
[Practical safeguards/guidance]



Case law requires that the court be provided with 
evidence describing the nature of the proposed 
regime and justifying why the proposed 
arrangements are necessary and proportionate in 
meeting the child’s welfare needs. 

The order will include an express liberty to any 
party, including the child, to apply to the court for 
further directions on the shortest reasonable 
notice. [155]

Back to Re T [Practical safeguards]



Poole J:

The court was invited by the applicant local authority to find that it 
was in the best interests of a 12 year old girl, who did not have a 
psychiatric condition requiring hospitalisation, to be deprived of her 
liberty on an acute psychiatric admission unit.

The sole reason was that there was nowhere else for her to go -
nowhere in the whole of the country - such is the national shortage of 
accommodation suitable for such vulnerable children. 

The local authority were not able to provide any information to the 
court to give cause to believe that accommodation would be identified 
as available for her were the case to be adjourned for a few days.

Nottinghamshire County Council v LH 
(A child (No. 1) [2021] EWHC 2584



“It is important to emphasise that the court is being invited to authorise deprivation of 
LT’s liberty at the psychiatric unit. It is not for the Court to direct that LT be deprived of 
her liberty. Further, the court is not being asked to, and cannot, direct the local authority 
to accommodate LT in a particular placement. The local authority’s legal responsibility 
to accommodate LT remains whether or not I authorise the deprivation of her liberty at 
the psychiatric unit or elsewhere.” [5]

“In many cases the High Court does exercise the inherent jurisdiction to authorise the 
deprivation of a child’s liberty in unregistered placements, which the courts are ill-suited 
to monitoring, on the grounds that there is no other available solution. In the present 
case, however, the proposed continued accommodation of LT in a psychiatric unit 
cannot possibly be described as a means of properly safeguarding her. Depriving her 
liberty in that setting would not provide her with a safety net - it would not keep her safe 
or protect her. To the contrary every hour she is deprived of her liberty on this unit is 
harmful to her. Her accommodation on the unit has exposed her to new risks of harm 
and will continue to do so. I cannot find that it would be in LT’s best interests to be 
deprived of her liberty on the psychiatric unit.” [14]

Nottinghamshire County Council v LH 
(A child (No. 1) [2021] EWHC 2584



“It is deeply uncomfortable to refuse authorisation and to contemplate future 
uncertainties. However, LT is a looked after child and the local authority must 
find her an alternative placement - it has a statutory duty to provide 
accommodation for her and to safeguard and promote her welfare whilst in its 
care, under Part III of the Children Act 1989. 

The state has obligations under Arts 2, 3 and 8 of the European Convention on 
Human Rights (see Sir James Munby in Re X (No. 3) (A child) [2017] EWHC 2036 at
[36]). I do not doubt that the local authority has striven to find alternative 
accommodation but that the national shortage of resources has led to the 
current position. Nevertheless, authorisation of the deprivation of LT’s liberty 
in a psychiatric unit which is harmful to her and contrary to her best interests 
would only serve to protect the local authority from acting unlawfully, it would 
not protect this highly vulnerable child.” [17]

Nottinghamshire County Council v LH 
(A child (No. 1) [2021] EWHC 2584



Decision of Holman J:

There was no doubt that the criteria under section 25 of the Children 
Act 1989 for making a secure accommodation order were satisfied.
The child did not require any form of physical hospital treatment in the 
specialist paediatric unit in which she is currently being detained.

The hospital considered that her continuing detention in this hospital 
and the restrictions that they were having to impose upon her were 
not only “not in her best interests” but were positively “damaging for 
her and her future”. The position of the hospital had reached the end 
of the road and, unless the court renewed or extended the DOLS order 
beyond 6.00 p.m., it would discharge her.

A County Council v A Mother & Ors
(Refusal to make a DOLS order) [2021] 
EWHC 3303



Holman J

So the blunt position of the local authority is that they simply have no 
solution at all with which to provide and care for this child. As I have 
said, I am sympathetic to the dilemma of the local authority, but the 
fallacy in so many of these DOLS applications is some sort of 
misguided or desperate belief that, somehow, the court can provide 
that which the local authority themselves cannot provide. So the 
position of the local authority today is simply that she must continue 
to remain where she is in this paediatric unit of a general hospital and 
that I, the court, must give some spurious veneer of lawfulness to that 
by the rubber stamp of making a DOLS order. [19]

A County Council v A Mother & Ors
(Refusal to make a DOLS order) [2021] 
EWHC 3303



Clearly, it is the duty of the local authority to whose care this child was 
entrusted over seven years ago to keep her safe. Provided they act in 
good faith and do the very best they can, the lawfulness of what they 
do may be justifiable by a doctrine of necessity. I make crystal clear, as 
I have done many times during the course of this hearing, that I am not 
in any way whatsoever indicating to the hospital trust that it MUST 
now discharge this child, still less ordering it to do so. It must make its 
own decisions. If it does decide to keep her longer, then it also may be 
able to justify such a decision by a doctrine of necessity. But I am sorry 
to say that, at the end of this long day, I am simply not willing myself to 
apply a rubber stamp and to give a bogus veneer of lawfulness to a 
situation which everybody in the court room knows perfectly well is 
not justifiable and is not lawful. [37]

A County Council v A Mother & Ors
(Refusal to make a DOLS order) [2021] 
EWHC 3303



1. Notwithstanding the coming in to force of the Care Planning, 
Placement and Case Review (England) (Amendment) Regulations 
2021 amending the Care Planning, Placement and Case Review 
(England) Regulations 2010 (which make it unlawful for a Local 
Authority to place a looked after child in accommodation other 
than that which is expressly stated in Children Act 1989, s 22C(6)(a) 
to (c) ('CA 1989') or stated within the new r 27A), courts can 
continue to authorise the deprivation of liberty of children placed 
outside of the scheme, under the court’s inherent jurisdiction. 

[A Mother v Derby City Council & Anor [2021] EWCA Civ 1867 ]

2. Re T applies.

Conclusions



3. Any application seeking the court’s authorization MUST comply with 
the following:

a) Provision of clear evidence of necessity to move away from the 
statutory scheme;

b) Clear evidence that the child will otherwise likely suffer significant 
harm if the inherent jurisdiction is not exercised;

c) Clear evidence that the proposed regime is appropriate for the 
child and why it is necessary and proportionate to meet the child’s 
welfare needs;

d) The longer the period of authorization (3 months or more), the 
greater the information required to satisfy the court as to the 
suitability of the arrangements.

Conclusions



e) Strict compliance with the President’s Guidance and addendum so 
that the children’s home is registered in a short time;

f) Child appointed as a party;
g) CG must be appointed;
h) Regular reviews;
i) Liberty to apply back in the shortest possible time.

Conclusions



Thank you! 
Please feel free to get in touch 
clerks@coramchambers.co.uk


